RECORDS OF MEETING 
11
March 11, 1998

MARKET REVIEW COMMITTEE

RECORDS OF MEETING

MARKET REVIEW COMMITTEE

A meeting of the Market Review Committee of the Commonwealth Automobile Reinsurers was held at the offices of C.A.R. on-

WEDNESDAY MARCH 11, 1998 AT 10:00 A.M.
The following Members were present-

Mr. Charles I. Boynton, III



Ms. Susan K. Scott


Mr. James D. Doherty




Mr. Douglas Long

Mr. Edward F. Downey, Jr.



Mr. David H. Cochrane

Mr. David McCormick*



Mr. David F. Brussard**


Mr. Sumner D. Gilman




Ms. Paula W. Gold

Mr. Robert V. McGowan



Mr. Wayne D. Howard

Ms. Virginia E. Neill




Mr. Kevin Meskell***

Mr. Louis M. Xifaras






    *Substituted for Mr. Mark R. Silva


  **Substituted for Mr. Daniel F. Crimmins

***Substituted for Mr. William J. Whitebone

The following were also present-


Commonwealth Automobile Reinsurers-

President





Mr. R. A. Iannaco


Administrative Vice President & Secretary

Mr. D. I. Jewell


Vice President & General Counsel


Mr. J. J. Maher, Jr.

Vice President - Auditing



Mr. F. Underhill


Director of Communications



Mr. P. W. Corsetti


Administrative Manager



Mr. J. D. Metcalfe


Underwriting Manager




Ms. P. A. Wallace

R.P./S.C. Coordinator




Mr. T. J. Costain

Administrative Assistant



Ms. K. Tobin

Joint Committee on Insurance 



Ms. Tara Salvaggi

Division of Insurance




Mr. Joseph Mulkern

M.A.I.A.





Mr. Daniel J. Foley, Jr.


Amica Mutual Insurance Company 


Ms. Cleo Anderson


Arbella Mutual Insurance Company 


Mr. Al Sarnessian


CNA Companies




Mr. Richard F. Benkavitch


Commerce Insurance Company



Mr. Peter Dignan

Mr. Thomas Hickson

Ms. Karen Lussier


Mr. Anthony Battista



Commercial Union Insurance Company


Ms. Louise McCarthy 


Empire Insurance Company 



Mr. Ed Colomey

Fireman’s Fund Insurance Company 


Ms. Joanne Borden


Fitchburg Mutual Insurance Company


Mr. Glen Dubois


Hanover Insurance Company 



Mr. Lee Ayotte









Mr. Kenneth Mudie

Horace Mann Insurance Company


Ms. Erin Schaaf


Metropolitan Property & Casualty Ins. Co.

Mr. James Haas


Peoples Service Insurance Company


Mr. John Forbes


Pilgrim Insurance Company



Mr. John Delano

Mr. David O’Neil

Mr. Barry Tagen

Ms. Toni Williams

Premier Insurance Company of Mass. 


Ms. Diane Fortino 

Safety Insurance Company



Ms. Bonnie Gunn


Sentry Insurance Group




Mr. William Commette





Trust Insurance Company



Ms. Judy Callahan

Avanti Insurance Agency 



Mr. Anthony Celani, Jr.

Citywide Insurance Agency 



Mr. Boris Voronov









Ms. Zhanna Voronov

R. F. D'Agostino Insurance Agency 


Mr. Ronald D'Agostino

S. B. Koehler Insurance Agency 


Mr. Stanley Koehler

H. Levenbaum Insurance Agency, Inc. 


Mr. Gerald Issokson

Robert O'Neil Insurance Agency, Inc. 


Ms. Kim O'Neil

Pioneer Valley Insurance Center


Mr. Charles Ross

Francis E. Provencher Insurance Agency 

Mr. Francis Provencher

Elizabeth S. Puleo Insurance Agency


Ms. Elizabeth Puleo

Stanley Shuman Insurance Agency, Inc.


Mr. Stanley Shuman









Ms. Laurel Shuman

John A. Slosek Insurance Agency 


Mr. John Slosek

Theodat Roussel Insurance Agency 


Ms. Marie Armel Theodat

David E. Zeller Insurance Agency, Inc. 


Mr. David Zeller

Finnegan, Underwood, Ryan &Tierney


Richard Underwood, Esq.









Susan Underwood, Esq.

Attorney Leonard Fisher



Mr. Leonard Fisher


Morrison, Mahoney & Miller



Andrew Caplan, Esq.









James Moran, Esq.


Pressman & Kruskal




Ms. Sarah Like Rhatigan









Kurt Pressman, Esq.

Amgro, Inc.





Mr. E. McDougal



Boston Herald





Mr. Cosmo Macero


Chairman Charles Boynton called the meeting to order at 10:00 A.M.
M.R.

98.1
MINUTES OF PREVIOUS MEETING


A motion was made by Mr. James Doherty and seconded by Mr. Sumner Gilman to approve the Records of the Market Review Committee meeting of February 25, 1998, as written.


The motion passed on a unanimous vote.

M.R.

98.2
ELIZABETH S. PULEO INS. AGY.
/
COMMERCE INSURANCE COMPANY

JOHN P. SLOSEK INSURANCE AGENCY


JUDITH B. PINNEY INSURANCE AGENCY


AVANTI INSURANCE AGENCY


R.F. D’AGOSTINO INSURANCE AGENCY


H. LEVENBAUM INSURANCE AGENCY, INC.


PIONEER VALLEY INSURANCE CENTER, INC.


FRANCIS E. PROVENCHER INS. AGY., INC.


THEODAT ROUSSEL INSURANCE AGENCY

BROCKTON INSURANCE AGENCY


DAVID E. ZELLER INSURANCE AGENCY, INC. 


The eleven Commerce Exclusive Representative Producers listed above, appealed the action of the Commerce Insurance Company relative to down payment and premium finance requirements.  The appellants alleged they are aggrieved by the company's requirement of 100% down payment on policies which have cancelled for non-payment during the previous twelve months, coupled with restrictions on billing plans associated with financed premiums.


Messers Cochrane, Boynton, Gilman, Xifaras, and Ms. Neill recused themselves from participating

in the appeal due to their business relationships with the Commerce Insurance Company. 


Upon declaring himself recused from the matter, Chairman Boynton handed the gavel to Mr. McGowan, who assumed temporary Chairmanship of the Committee. 


Attorneys representing Commerce requested that the appellants identify themselves and indicate whether or not they wished to proceed with their individual appeals.  The issue was raised following disclosure that one Commerce ERP, the Kaplansky Insurance Agency, had withdrawn its appeal.  All of the producers noted above, except the Judith Pinney Insurance Agency and the Brockton Insurance Agency, who were not present, indicated they wished to proceed.  The Committee also agreed that appellant David Zeller of the David E. Zeller Insurance Agency, Inc., should participate in the appeal with the other appellants, rather than have a separate appeal on the same issue, as indicated on the meeting agenda.

M.R.

98.2
ELIZABETH S. PULEO INS. AGY. ET AL / COMMERCE INSURANCE CO. (Cont.)

Attorney Susan Underwood, representing Commerce, indicated that an agreement had been struck in principal between the appellants and the company to accommodate insureds whose policies cancelled within the past twelve months and wished to finance their premiums when required to make a 100% down payment.  Notwithstanding the agreement, Ms. Underwood expressed her client's desire to establish, for the sake of its business reputation, that the appellants allegations have no merit. 


A number of the petitioners addressed the Committee and voiced their displeasure with Commerce's position relating to financed premiums and the type of billing plans the company is offering to insureds whose policies cancelled within the past twelve months for non-payment.  Commerce initially refused to allow financed premiums on direct billed polices, but has altered its position to allow them, provided the finance company sign a hold harmless agreement which precludes action against Commerce in the event money is erroneously returned to a third party and not the finance company.  John Slosek of the Slosek Insurance Agency indicated that while Commerce had worked with the agencies for a resolution to the problem and has now agreed to allow financing of direct billed policies, he lost approximately $16,000 in premium volume before the company changed its position.  He added that the company wants to require that the agency be responsible for collecting earned premium on financed policies by denying a direct bill program. 


Producer Elizabeth Puleo asked that the Committee exert its influence to have Commerce revert to its old practice of allowing finance premiums with no restrictions.  She said that the company has treated its ERPs poorly.


Frank Provencher of the Provencher Insurance Agency contended that the company needs to develop a new policy relating to financed premium payments.  He claimed to have lost 15-20 clients during the past month due to non-payment cancellations and an inability to finance premiums because of Commerce's initial prohibition against such.  He requested that CAR help him stem the flow of business away from his agency. 


Attorney Leonard Fisher, representing the David Zeller Agency, indicated that Ruler 14 provides for finance premium agreements without restrictions.  He requested that the Committee enforce the Rule provisions and do what is right for the motoring public and ERPs.


Ms. Underwood countered statements made by the appellants, indicating that Commerce in no way recognizes that the petitioners allegations have merit.  She said the company is within its rights to collect a down payment of100% of the policy premium and to restrict premium finance agreements under certain circumstances.  She continued that MGL Ch. 175 Sec. 113E amounts to legislative acknowledgement that a company may treat premium default cases differently than its normal billing relationships.  Ms. Underwood said that Ch. 175 Sec. 113H allows a company to refuse coverage in cases where a policy has been cancelled for non-payment within the past 12 months, noting that Commerce is willing to write such coverage, but is requiring 100% of the premium as a down payment.  Calling Rule 15 of the CAR Rules of Operation a hybrid of the two statutory sections, she said the company's policy is neither unlawful or unfair.  Continuing, she indicated that the provisions have been part of Commerce's Servicing Carrier/ERP contract

M.R.

98.2
ELIZABETH S. PULEO INS. AGY. ET AL / COMMERCE INSURANCE CO. (Cont.)
since 1991, but heretofore the company has not enforced it.  She added that the decision not to enforce that contract provision previously does not amount to a waiver of it's validity.  Ms. Underwood also explained that while the company policy applies to all voluntary agents and ERPs, it will consider on a case by case basis whether or not exceptions are warranted.  She further explained that restrictions on an agency's ability to help insureds utilize a premium finance company only applies to direct billed policies.  She said the reason for this is to protect Commerce from action by a finance company if return premium is accidentally forwarded to a third party rather than the finance company.  She explained that agencies can request agency billed status to accommodate insureds needs to finance their premiums.  According to Ms. Underwood, Commerce has also expanded its policy, in the spirit of cooperation, to allow direct billed polices to utilize finance premiums if the finance company in question agrees to hold Commerce harmless in the event a mistake is made by the insurer.  Ms. Underwood asked that the Committee determine that Commerce is not and never was in violation of CAR Rules with respect to the matter.  She said that Commerce is not in the business of redirecting business and its policy is not intended to do so.


Committee Member David McCormick pointed out that MGL Ch. 175 Sec. 113H speaks to individual insureds not agencies.  He questioned whether an insured, denied te ability to premium finance a policy through one agency might be able to secure financing through another Commerce agency, adding that the company appears to be applying statutory language which speaks to individual insureds, to agencies and their billing plan status.  He expressed concern how the company planned to protect against insureds, previously denied premium finance capability, gaining access by simply switching agencies.  


Ms. Puleo challenged the Commerce's reading of the statute, contending that Ch. 175 Sec. 113H was intended to assist companies in collecting earned premium, not to deny coverage when a nonpayment cancellation and subsequent payment of earned premium occurred. 


Mr. Fisher further pointed out that in requiring hold harmless agreements for financed premiums on direct billed policies, Commerce seeks to have the finance company become a guarantor to cover potential company billing system mistakes.  He questioned how many finance companies will be willing to engage in hold harmless agreements.  Mr. Fisher also suggested that the company seek to expand Rule 15 of the Rules of Operation if it wishes, but noted that such protections were not contemplated when premium collection standards were established at CAR.


Producer David Zeller voiced concern with the way in which exceptions to Commerce's policy are being made to voluntary agents versus ERPs.  He noted that the policy itself is sound, but that ERPs are not being accommodated with respect to exceptions to the policy.  He suggested that a dialogue between the producers and Commerce be established to develop a set of accommodation or exception guidelines. 

M.R.

98.2
ELIZABETH S. PULEO INS. AGY. ET AL / COMMERCE INSURANCE CO. (Cont.)

Mr. Maher advised that the statutory language within Ch. 175 Sec. 113H is quite clear.  He said that if there is an uncured default in the payment of premium, an insurance company has no obligation to write that particular risk.  He added that in such cases, risks would also be ineligible for cession to CAR.  Continuing, Mr. Maher advised that CAR Rule 15 states that a Servicing Carrier may require 100% down payment if the applicant has been in default of premium payment within the past twelve months and requires that past due premium be paid before there is any obligation on the part of a Servicing Carrier to write a policy.  He said that the premium finance reference in Rule 14 speaks to the extension of payment period which is to be made when a policy is premium financed.  Further, Mr. Maher referenced the obligation that a producer has under CAR Rule 14, B, 1, l, to abide by the terms of the Rules of Operation and the ERP/Servicing Carrier contract.  Insofar as CAR does not review the terms of such contracts, and no evidence had been presented to support that Commerce's contract with its ERPs violates CAR Rules, Mr. Maher advised that based on the evidence presented, he did not see any violation of the applicable statute or CAR Rules.


Following further discussion, Mr. McGowan handed the gavel to Ms. Gold who temporarily assumed the role of Chairperson.  He then made a motion which was seconded by Mr. Downey to support the concept, based on the evidence as presented, that Commerce had not violated the law or CAR Rules with respect to its policy on financed premium.


The motion was not voted on as Mr. Brussard made a substitute motion which  was seconded by Mr. McCormick to deny the appeal for relief on the basis that Commerce's action does not violate CAR Rules.


The motion passed with 9 in favor, 1 opposed, and Messers Cochrane, Boynton, Gilman, Xifaras, and Ms. Neill recused.  

M.R.

98.3
AVANTI INSURANCE AGENCY
/
COMMERCE INSURANCE COMPANY


R.F. D’AGOSTINO INSURANCE AGENCY


BROCTON INSURANCE AGENCY


H. LEVENBAUM INSURANCE AGENCY, INC.


PIONEER VALLEY INSURANCE CENTER, INC.


FRANCIS E. PROVENCHER INS. AGY., INC.


THEODAT ROUSSEL INSURANCE AGENCY


DAVID E. ZELLER INSURANCE AGENCY, INC.

The eight Exclusive Representative Producers listed above  requested a hearing to appeal the action of the Commerce Insurance Company relative to agency compensation. The appellants allege they are aggrieved by the company's exclusion of their agencies from Commerce's commission bonus program for steps 9 and 10 business.  They further charge that Commerce's participation criteria excludes them because they are ERPs and ignores the presence of many step 9 and 10 drivers within their books of business.

M.R.

98.3
AVANTI INSURANCE AGENCY ET AL / COMMERCE INSURANCE COMPANY (Cont.)


Messers Cochrane, Boynton, Gilman, Xifaras, and Ms. Neill recused themselves from participating

in the appeal due to their business relationships with the Commerce Insurance Company. 


Mr. McGowan also assumed Chairmanship of the Committee for this particular agenda item as a result of Mr. Boynton's recusal.


David Zeller of the David Zeller Insurance Agency, Inc., read a prepared statement in support of his and other appellant's position regarding their exclusion from Commerce's commission bonus program (see attached).


Attorney Leonard Fisher, representing the Zeller Agency, decried what he termed the lack of guidance and disclosure on the part of Commerce with respect to the bonus program.  He said that Commerce's exclusion of certain ERPs whose books of business contain many step 9 and 10 insureds, from its program amounts to unfair and discriminatory treatment against individuals of the same class, which is prohibited under MGL Ch. 176D.  


Other ERPs participating in the appeal provided testimony in addition to Mr. Zeller.  Allegations were made that Commerce is guilty of unequal treatment of ERPs and that their pressure on agencies to improve the quality of their books of business to gain acceptance to the commission bonus program has created a conflict between the agency's desire to be more selective in the type of business they write and their obligations to "take all comers".  The point was made that trying to improve the quality of business within an agency is particularly difficult for inner city agencies who are in the automobile insurance business to satisfy a market need.  Several of the producers indicated that they had been told by Commerce representatives that their agency's loss ratios were too high for inclusion in the program.  The appellants asserted that as ERPs providing insurance services for vulnerable citizens, their loss ratios are naturally higher than agencies located in suburban or rural areas.  The appellants requested that the Committee direct Commerce to treat all of its ERPs equally. 


Mr. Daniel Foley, Jr., representing the Massachusetts Association of Insurance Agents also commented on the matter (see attached).  He indicated while there is no statutory prohibition against a company instituting a commission bonus program, objective criteria governing its application should be applied fairly to all brokers and agents contracted with the company. 


Attorney Richard Underwood, representing Commerce presented a statement supporting the company's right to offer a commission bonus program under Massachusetts law and CAR Rules (see attached).  Mr. Underwood also defined, in general terms, the criteria Commerce uses for determining agency eligibility to the program.  


Attorney Susan Underwood added that the commission bonus program offered by Commerce falls under freedom of contract rights guaranteed under both the federal and state constitutions.  She argued that the provisions of Ch. 176D cited by Mr. Fisher are beyond the jurisdiction of CAR and do not provide for 

M.R.

98.3
AVANTI INSURANCE AGENCY ET AL / COMMERCE INSURANCE COMPANY (Cont.)

action initiated by individuals, such as the petitioners in this matter.  She also contended that CAR Rule 14, A, 2, a, requiring that Servicing Carriers service ERPs under substantially the same terms and conditions as their voluntary agents, was developed to address the transitional period following CAR's creation and appointment of ERPs at that time.  She said that language is not applicable today and does not govern the company / agency relationship.  Ms. Underwood cited production criteria for ERPs which is not imposed upon voluntary agents as an example of ERPs being treated differently than voluntary agents by CAR.  She also cited MGL Ch. 175 sec. 113I in support of Commerce's position that it maintains discretionary autonomy in establishing contractual agreements with agents and ERPs.


In response to a question as to the legality of limiting access of a commission bonus program to voluntary agents, Mr. Maher advised that while he had not reviewed that particular question, he had reviewed the provisions of CAR Rule 18, which applies to commissions paid to ERPs.  He advised that Rule 18 requires that the commissions paid, be equal to the average commission paid by the various companies as determined by the rate filed by the Servicing Carrier and approved by the Commissioner of Insurance.  He noted that for private passenger insurance the commission rate is fixed by the Commissioner of Insurance pursuant to Ch. 175 Sec. 113B.  Noting that the bonus program in question is not required or mandated by statute, but is specifically allowed in Ch. 175 Sec. 162D and Sec. 162E, Mr. Maher continued that CAR has no authority over voluntary commission bonus programs or commission overrides that a carrier may engage in, insofar as Rule 18 does not prohibit such programs, and is in fact, silent as to any commissions beyond those approved as part of the ratemaking process.


Following further discussion, a motion was made by Mr. McCormick and seconded by Mr. Doherty to deny the petitioners request for relief and that based on the testimony presented, Commerce is not in violation of CAR Rules as regards agency compensation.


The motion passed on a unanimous vote and Messers Cochrane, Boynton, Gilman, Xifaras, and Ms. Neill recused.  

M.R.

98.4
DAVID E. ZELLER INS. AGY., INC.  /  COMMERCE INSURANCE COMPANY
Mr. David E. Zeller requested a hearing to appeal the actions of the Commerce Insurance Company alleging “Commerce’s breach of oral contract”, “Commerce’s lack of good faith in promulgating the rules of CAR, i.e. the flagrant disregard for Rule 14, B, 1, f.”, “Commerce’s attempt to divest itself of certain ERPs by contriving situations and circumstances that are making it impossible for an ERP to survive by being assigned to that company.” and “Commerce’s attempt to coerce this ERP (and others) into breaking the Laws of the Commonwealth by implying and suggesting that this ERP should discriminate on who I accept business from.”

Mr. Zeller's appeal was included as part of the appeals considered under agenda items 98.2 and 98.3.

M.R.

98.5
STANLEY SHUMAN INSURANCE  AGENCY,  INC./TRUST INSURANCE  CO.

At its February 25, 1998 meeting, the Market Review Committee voted to continue hearing the appeal of the Shuman Agency to its next meeting. The agency requested a hearing to appeal the actions of the Trust Insurance Company relative to the handling of commissions. The Committee directed the agency to provide specific evidence supporting its allegations to the Committee and the company and to do so in a fashion that would permit an opportunity for review and response prior to its next meeting.


Mr. Peter Dignan replaced Mr. David Cochrane as the Commerce representative on the Committee. 

Mr. Shuman confirmed that he had submitted to Trust, as directed by the Committee at its last meeting, 29 additional items which he alleges Trust has not paid him commission on.  He said the company has received all of the items he is challenging and added that the company has not contacted him since the submission.


Ms. Judy Callahan, representing Trust Insurance Company, informed the Committee that the company had been in contact with Mr. Shuman on a daily basis prior to the last meeting of the Market Review Committee.  She explained that the company had not yet completed its review of the items submitted by Mr. Shuman.  She said several people were working on the matter, noting that some of the items are quite old and require extensive research.


Mr. Gilman then made a motion which was seconded by Mr. Doherty to continue the matter of commission payments until the Committee's next meeting, scheduled for March 25, 1998, at which time Trust will respond to the information provided by Mr. Shuman. 

The motion passed on a unanimous vote. 

Following the vote, Mr. Shuman raised the issue of ancillary matters related to unpaid commissions on which he had questioned the company.  He asked that those issues be addressed at the next meeting as well. 

Ms. Neill indicated that the issues referred to by Mr. Shuman are of an internal technical and operational nature which the company is not required to disclose.  She said those issues, in her opinion, are not germane to the appeal and are not necessary for the Committee to consider. 

M.R.

98.6
CITYWIDE INSURANCE AGENCY/PILGRIM INSURANCE COMPANY


The Citywide Insurance Agency, requested a hearing to appeal the actions of the Pilgrim Insurance Company relative to the insuring of taxicab business.  The agency alleges that the company has engaged in a concerted campaign to destroy their insurance business with regard to insuring taxicabs and to divert Citywide's clients to another agency.

M.R.

98.6
CITYWIDE INSURANCE AGENCY/PILGRIM INSURANCE COMPANY (Cont.)


Ms. Gold of the Plymouth Rock Assurance Corporation, recused herself from participating in the appeal.


Attorney Kurt Pressman, representing the appellant, requested that due to the large amount material he intended to present and the late hour, that the matter be continued until the next meeting of the Market Review Committee, following the meeting scheduled for March 25, 1998.  He explained that a scheduling conflict would not permit him to be present on March 25, 1998.   


Attorney James Moran, representing the Pilgrim Insurance Company, concurred with Mr. Pressman's suggestion that the matter be continued and agreed to his request to skip the meeting scheduled for March 25, 1998.


A motion was then made by Mr. McGowan and seconded by Mr. Doherty that the matter be continued to the next meeting following the Market Review Committee meeting of March 25, 1998.


The motion passed on a unanimous vote with Ms. Gold recused.


There being no further business, a motion was made by Mr. Doherty and seconded by Mr. Gilman to adjourn.


The meeting adjourned at 1:35 P.M. 








TIMOTHY J. COSTAIN 








Representative Producer 








Servicing Carrier Coordinator

Attachments

Boston, April 7, 1998

Note:
These records have not been approved.  They will be considered for approval at the next meeting 
of the Market Review Committee.

