
 

 

 
 

NOTICE OF MEETING 
 

CLAIMS ADVISORY COMMITTEE 
 
 
 A meeting of the Claims Advisory Committee will be held at the offices of Commonwealth 
Automobile Reinsurers, 225 Franklin Street, Boston, on  
 
 

WEDNESDAY, OCTOBER 28, 2009 AT 9:30 A.M. 
 
 

MEMBERS OF THE COMMITTEE 
 

Ms. Kathleen H. Devericks – Chairperson 
The Premier Insurance Company of Mass. 

 
 Mr. Francis N. Delage The Hanover Insurance Company 
 Mr. William D. Fabri Appleby & Wyman Insurance Agency, Inc. 
 Mr. Gregory M. Favreau Electric Insurance Company 
 Mr. David Fernandez Liberty Mutual Group 
 Mr. Steven A. Jacobs Arbella Mutual Insurance Company 
 Mr. Robert J. Kerton Safety Insurance Company 
 Mr. S. Scott McAlindin The Commerce Insurance Company 
 Mr. David J. McCormick McCormick & Sons Insurance Agency 
 Mr. Joseph A. Vargas Vargas & Vargas Insurance 
 Mr. Robert D. Woods, Jr. OneBeacon Insurance 
  
  

AGENDA 
 
CA 
09.01 Records of Previous Meeting 
 
 The Records of the Claims Advisory Committee meeting of June 29, 2009 should be read and 
approved. 
 
 
CA 
09.03 Commercial Performance Standards 
 

The Committee should consider the Annual Report of Compliance with the Commercial 
Performance Standards for recommendation to the Governing Committee.  The report will be distributed 
as additional information. 



Notice of Meeting - 2 - October 28, 2009 
Claims Advisory Committee 
 

 

CA 
09.05 Claims Advisory Educational Subcommittee 
 
 The Chairman will appoint the 2010 Claims Advisory Educational Subcommittee. 
 
 
CA 
09.09 Ad Hoc Budget Subcommittee Review 
 
 Staff will provide a status relative to the volume and reserve activity of ceded and MAIP claims 
as requested by the Committee at its prior meeting.  At the request of the Ad Hoc Budget Subcommittee, 
the Committee should be prepared to discuss the Performance Standards claims, SIU, and Newly Writing 
Company reviews as they pertain to the MAIP function.  Pertinent information to aid the Committee in its 
discussion will be distributed as additional information.  
 
 
CA 
09.08 Claims Advisory Excess Judgment Subcommittee 
 
 The Chairman of the Claims Advisory Excess Judgment Subcommittee will report on its July 29, 
2009 meeting.  (Docket #CA09.08, Exhibit #1) 
 
 
Other Business 
 
 To transact any other business that may properly come before this Committee. 
 
 
Executive Session 
 

The Claims Advisory Committee may convene in Executive Session in accordance with the 
provisions of the G.L. c. 30A, § 11A1/2. 
 
 
 

 VALERIE B. GEDZIUN 
 Vice President – Compliance Audit 

 
Attachment 
 
Boston, Massachusetts 
October 16, 2009 



 
 
 

RECORDS OF MEETING 
 

CLAIMS ADVISORY EXCESS JUDGMENT SUBCOMMITTEE – JULY 29, 2009 
 
 

Members Present 
 

 Mr. Robert J. Kerton – Chairman Safety Insurance Company 
 Mr. Gregory M. Favreau Electric Insurance Company 
 Mr. Steven A. Jacobs Arbella Mutual Insurance Company 
   
 Substituted for: 
  

Not in Attendance: 
 

  
02.01 Records of Previous Meeting 
 

The Committee unanimously voted to approve the Records of the Claims Advisory Excess 
Judgment Subcommittee meeting of May 7, 2002.  The Records have been distributed and are on file with 
CAR’s Secretary. 
 

Mr. Robert Kerton outlined the course of the proceedings whereby, the representatives of Norfolk 
and Dedham would give an opening statement regarding the facts of the claim and the request for 
reimbursement.  The Subcommittee members would then ask questions and vote on whether or not to 
approve Norfolk & Dedham's request for reimbursement of $71,092.00.  Mr. Kerton advised that all 
members of the Subcommittee had reviewed the entire claim file electronically prior to the meeting.  Ms. 
Valerie Gedziun explained that due to privacy considerations the claim file would not be docketed as part 
of the record.   

 
Mr. Steven Jacobs asked Ms. Gedziun if the timeframes outlined in Rule 10 were met in this case.  

Ms. Gedziun advised that the notification and request for reimbursement requirements had been timely 
submitted.   

 
Mr. Mark Connors, SIU Manager summarized the claim for the Subcommittee.  The collision loss 

occurred on February 18, 2003.  The insured reported that his vehicle was hit on the left hand side during 
a snowstorm while it was parked outside his home.  When the vehicle was appraised the appraiser stated 
that there was heavy damage on the left side but also what appeared to be fresh damage on the right side.  
The file was referred to the SIU due to the inconsistencies in the reported damage, the fact that the loss 
was not reported to the police, and because the vehicle was towed to a shop suspected of inflicting post-
accident damage on vehicles.  Following an extensive investigation which involved taking two recorded 
statements from the insured the claim was assigned for accident reconstruction to determine the cause of 
the damage to the vehicle.  The reconstruction specialist's report determined that the damage was caused 
by multiple impacts and that the vehicle was in motion at the time the left side damage had occurred.  
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Norfolk and Dedham issued a denial of the collision claim to the insured on May 21, 2003, explaining 
that the damages claimed could not have occurred as reported and that this misrepresentation was material 
and therefore was not covered under the terms of the policy.   

 
Approximately two years after the denial the insured filed suit alleging breach of contract and 

violations of Chapter 93A.  Following a trial, during which the Norfolk & Dedham SIU investigator and 
the accident reconstruction expert testified, the jury returned a verdict in favor of the plaintiff in the 
amount of $9550, the full cash value of the vehicle.  The judge issued a ruling on the Chapter 93A count 
against Norfolk & Dedham stating that the investigation showed that liability was reasonably clear and 
assigning an accident reconstruction specialist was a violation of Chapter 93A.  The judge awarded triple 
damages of $28,650 plus interest in the amount of $18,001 and attorney's fees of $46,550 for a total 
judgment of $92,807.  Norfolk & Dedham did file a timely notice of appeal, but eventually settled the 
claim for $86,642.   

 
Ms. Gedziun advised that Norfolk & Dedham statistically reported to CAR $15,550 in indemnity 

payments representing the amount owed under the policy contract of $9559 plus interest of $6000 and 
legal expenses for the underlying suit of $17,461.  The remaining amount of $71,092 was paid on Norfolk 
& Dedham's company file and is the subject of the reimbursement request.   

 
Mr. Connors explained that Norfolk & Dedham believed it complied with CAR Rules and 

investigated in good faith.  Norfolk & Dedham felt from the day it appraised this car that the vehicle was 
moving when the damage was inflicted and that it was not in fact hit while parked.  There were $9000 
damages to the vehicle.  It is not typical to see an accident of that magnitude without a police response or 
without the policy holder asking the neighbors if they heard or saw anything.  In the end, Mr. Connors 
stated that Norfolk & Dedham was prevented from admitting a lot of the evidence to the jury, and he felt 
that the Judge minimized what was admitted.   

 
Mr. Jacobs mentioned that the accident reconstruction expert looked at photos of the vehicle even 

though the car was available for inspection and asked Mr. Connors if this was Norfolk & Dedham's 
normal procedure.  Mr. Connors said that in 2003 it was perfectly acceptable for photographic 
reconstruction; although he would have opted to have the automobile looked at if it had been available to 
him.   

 
Mr. Gregory Favreau mentioned that there were a number of suspicions and of indicators that 

would lead him to further investigate the case.  There is a possibility that the insured might be trying to 
avoid the surcharge or submitting multiple losses under one claim.  However, the initial investigator did 
say that the insured was forthright in his answers, was current on his premium and payments, and spoken 
highly of by his neighbors.  Mr. Favreau opined that this does not seem like an insured who was filing a 
fraudulent claim.  Additionally both the neighbors and the police indicated that vehicles routinely drive 
down the insured’s one way street the wrong way. 

 
Mr. Connors answered that Norfolk & Dedham was thoroughly convinced that this car was 

moving when it was damaged and Mr. Burgess confirmed this.  The insured misrepresented a material 
fact which supports denial of that claim as it prevented Norfolk & Dedham from finding out what really 
happened. 

 
Mr. Jacobs stated that this could be a case of surcharge avoidance which is common and can be 

handled by paying the claim but surcharging the insured’s policy and advising him of his right to appeal.  
Mr. Favreau asked if the Subcommittee must determine if there was any negligence in the handling of the 
claim or if we must determine whether the Judge acted properly in assessing 93A damages. 
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Ms. Jane Garrison stated that the applicable section of Rule 10 would be E. Special 
Reimbursements Part 2. Penalties, because the amount being sought derived directly from the Chapter 
93A judgment.  Under this section it states the Governing Committee may authorize reimbursement for 
payment of legal expenses for the successful defense of actions based on Chapter 93A. 

 
Ms. Gedziun stated that the last paragraph of Section 2 reads “In cases that do not involve any 

negligence in the handling of the claim by the Servicing Carrier, which negligence is the proximate cause 
of the imposition of the penalty, the Governing Committee may authorize reimbursement of all or part of 
the amount of the penalty.”  The charge of the Subcommittee is to determine if there was any negligence 
in handling the claim and was that negligence the proximate cause of the penalty. 

 
Mr. Jacobs stated that in order to deny the appeal there has to be negligence, it had to be the 

approximate cause of the 93A findings, and he was not convinced that the award of 93A damages resulted 
from any negligence in the claim handling.   

 
Ms. Gedziun asked Attorney Frederick Smith if they considered following through on the appeal 

rather than settling the case.  Attorney Smith said the Judge ruled within his discretion and therefore the 
case would be difficult to overturn on appeal.  There was also a concern that losing an appeal could create 
bad law for the insurance industry.  Mr. Connors added that there was much internal debate among 
Norfolk & Dedham's senior management before the decision was made to abandon the appeal and before 
the decision was made to initiate this reimbursement request with CAR.    

 
Mr. Jacobs stated that the Subcommittee is not bound by the finding of the court of law, but is 

bound by CAR Rule language.  He noted that the Subcommittee may decide that the decision was wrong.  
 
Mr. Favreau stated that in reading the file he weighed the positive aspects of the insured and the 

fact that Norfolk and Dedham could not prove what happened in the loss and decided that it should have 
paid under the collision coverage.  Mr. Favreau stated that he did not see in the file where there was an 
evaluation and assessment of what the insured's motive was, whether or not he was trying to avoid the 
surcharge, and what effect this loss would have had on his points.  Mr. Connors disagreed because the 
misrepresentation has greater weight than the other factors on the insured's side.  The SIU is required to 
objectively investigate and decline payment on claims where fraud is evident.   

 
Mr. Kerton acknowledged that this is the cost of doing business.  Mr. Jacobs added that this is a 

ceded policy and this cost belongs to CAR unless there was some sort of serious violation or negligence 
on the part of Norfolk & Dedham.  In his opinion the company made a reasonable determination that this 
case was fraudulent.  There were some things wrong with the investigation but nothing to the level that 
would generate a bad faith penalty.  He felt this cost was appropriately borne by the insurance pool.   

 
Mr. Kerton summed up that Norfolk & Dedham relied on its expert's report, had the courage of its 

conviction to try the case, and unfortunately were assessed an unexpected penalty.  A motion was made to 
reimburse $71, 092 to Norfolk & Dedham.  The motion passed with two in favor and one opposed.  Mr. 
Kerton advised Mr. Connors and Attorney Smith that the Subcommittee's recommendation would be 
reported to the Claims Advisory Committee at its next meeting scheduled for October 28, 2009. 

 
 
 
 VALERIE B. GEDZIUN 
 Vice President – Compliance Audit 
 
Boston, Massachusetts 
October 16, 2009 
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CLAIMS ADVISORY EXCESS JUDGMENT SUBCOMMITTEE 
JULY 29, 2009 

 
 
CAEJ 
09.03 Heang Sreng v. Norfolk & Dedham 
 
Rule 10 Notification Requirements 
 
1.  Notify CAR of a judgment exceeding the limits of coverage within 180 days of entry of 
judgment: 
 
Judgment - July 24, 2008; N & D Notification - December 5, 2008 
 
2.  Request reimbursement within 180 days of the execution of settlement: 
 
Settlement - October 20, 2008; N & D Request April 9, 2009 
 
In both cases Norfolk and Dedham met the notification requirements of Rule 10. 
 
Judgment 
 
$9,550  Jury award 
$28,650  Trebled by Court as 93 A judgment 
$18,000  Prejudgment awarded by Court 
$46,550  Attorney fees plus costs awarded by Court 
 
$92,807 Total judgment 
 
Settlement Amount 
 
$86,642 Release amount 
 
$15,550 Reported to CAR as indemnity under policy $9550 + $6000 interest 
$17,461 N & D Legal expenses reported to CAR through July 29, 2008 
 
 
Reimbursement Request 
 
$71, 092 Paid by N & D on company file 
  Outstanding legal expenses 
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